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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

IN THE MATTER OF

	

)
KIRKLAND SAND AND GRAVEL, )
INCORPORATED,

	

)
)

Appellant, )

	

PCHB No . 62 4
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
)

	

CONCLUSIONS OF LAW AND ORDER
STATE OF WASHINGTON,

	

)
DEPARTMENT OF ECOLOGY,

	

)

Respondent . )
	 )

THIS MATTER being an appeal of a $300 civil penalty for an alleged

spill resulting from a delivery of oil to appellant's plant, having

come on regularly for hearing before the Pollution Control Hearing s

Board on the 18th day of October, 1974, at Seattle, Washington ; and

appellant, Kirkland Sand and Gravel, Inc ., appearing through its attorney ,

Robert P . Tjossem and respondent, Department of Ecology, appearing

through its attorney, Thomas C . Evans ; and hearing examiner Gaye r

Dominick present at the hearing ; and the Board having read the transcript ,

examined the exhibits, records and files herein and having entered o n
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the 5th day of May, 1975, its proposed Findings of Fact, Conclusions 4111
Law and Order ; and the Board having served said proposed Findings ,

Conclusions and Order upon all parties herein by certified mail, retur n

receipt requested and twenty days having elapsed from said service ; and

The Board having received no exceptions to said proposed Findings ,

Conclusions and Order ; and the Board being fully advised in the premises ;

now therefore ,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that said proposed

Findings of Fact, Conclusions of Law and Order, dated the 5th day o f

May, 1975, and incorporated by this reference herein and attache d

hereto as Exhibit A, are adopted and hereby entered as the Board' s

Final Findings of Fact, Conclusions of Law and Order herein .

DONE at Lacey, Washington, this 31L day of June, 1975 .
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CERTIFICATION OF MAILING

I, Dolories Osland, certify that I deposited in the United State s

mail, copies of the foregoing document on the 	 34d• day of

	 , 1975, to each of the following-named parties, at th e

last known post office addresses, with the proper postage affixed to th e

respective envelopes :

Mr . Robert P . Tjossem
Powell, Livengood, Silvernale ,

Carter & Tjossem
P . O . Box L
Kirkland, Washington 9803 3

Mr . Charles B . Roe, Jr .
Senior Assistant Attorney Genera l
Department of Ecology
St . Martin's College
Olympia, Washington 9850 4

o . .Q.e-u:e.a)
DOLORIES OSLAND, Clerk of th e
POLLUTION CONTROL HEARINGS BOARD
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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

IN THE MATTER OF

	

)
KIRKLAND SAND AND GRAVEL, )
INCORPORATED,

	

)

	

Appellant, )

	

PCHB No . 62 4
)

v .

	

)

	

FINDINGS OF FACT ,
CONCLUSIONS OF LAW AND ORDER ,

STATE OF WASHINGTON,

	

)
DEPARTMENT OF ECOLOGY,

	

)
)

Respondent . )
	 )

A hearing on this appeal came on before hearing examiner Gaye r

Dominick (presiding officer) on October 18, 1974, in Seattle, Washington .

Appellant was represented by Robert P . Tjossem, attorney at law ;

respondent was represented by Thomas C . Evans, assistant attorney general .

From testimony and arguments presented, exhibits examined an d

transcript read, the Board makes the following :

FINDINGS OF FACT

I .

On February 8, 1974, an oil spill occurred at Kirkland Sand an d

EXHIBIT A
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Gravel site on February 22, 1974, and concluded that the efforts made b y

Kirkland Sand and Gravel to clean up the oil spill were satisfactory .

X .

The Department of Ecology concluded that the oil spill was i n

violation of RCW 90 .48 .080, and therefore, assessed Kirkland Sand an d

Gravel, Inc . a civil penalty of $300 .00, pursuant to RCW 90 .48 .144 . On

April 2, 1974, Kirkland Sand and Gravel, Inc . applied for relief from

such penalty with the Executive Assistant Director of the Department o f

Ecology .

XI .

On May 28, 1974, the Executive Assistant Director of the Departmen t

of Ecology affirmed the civil penalty assessment of $300 .00 . It is from

this affirmation of the civil penalty that Kirkland Sand and Gravel, Inc .

has appealed .
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XII .

Any Conclusion of Law which may be deemed to be a Finding of Fac t

herewith is adopted as same .

From the preceding Findings of Fact come the followin g

CONCLUSIONS OF LAW

I .

The oil spill which occurred at the property of Kirkland Sand an d

Gravel, Inc . on February 8, 1974, and which resulted in oil enterin g

Forbes Creek is in violation of RCW 90 .48 .080 .

II .

It further appears that Kirkland Sand and Gravel, Inc ., was also

negligent in that its original fuel oil drum installation did not include

FINDINGS OF FACT ,
CONCLUSIONS OF LAW AND ORDER
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a berm or other protective device or have any operational procedures 41k
would guard against accidental spillage of oil from entering a proximat e

public water body .

III .

Further, Kirkland Sand and Gravel, Inc . is in violation o f

RCW 90 .48 .080 in that it owned the oil drum from which the oil spille d

and, as such, controlled or should have controlled the activitie s

surrounding the placing or removing of oil from such oil drum . It i s

therefore deemed that Kirkland Sand and Gravel did "cause, permit o r

suffer to be thrown, run, drained, allowed to seep or otherwis e

discharged into such waters . . . matter that shall cause or tend t o

cause pollution of such waters ."

IV .

Because of the violation of RCW 90 .48 .080, Kirkland Sand and Gravel ,

Inc . is liable for a penalty in an amount of up to $5,000 a day for

every such violation, pursuant to RCW 90 .48 .144 .

V .

The penalty assessment of $300 .00, pursuant to RCW 90 .48 .144, i s

reasonable and is in accord with the law .

VI .

Any Finding of Fact recited herein which is deemed to be a

Conclusion of Law is adopted herewith as same .

Therefore, the Pollution Control Hearings Board issues thi s

ORDER

The appeal is denied and respondent's assessment of $300 .00 in civi l

penalties is affirmed .
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DONE at Lacey, Washington this	 day of	 11'Yt,A4r	 , 1975 .
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3

4

5 Did not participate

6

7

8

9

10

11

12

1 5

1 6

1 7

1 8

1 9

20

2 1

22

FINDINGS OF FACT ,
27 CONCLUSIONS OF LAW AND ORDER

	

6

S F No 9928-A




